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The Role of Necessity in Liability to Defensive Harm
Helen Frowe
1 Introduction
1.1 The Problem
Much of the recent literature on permissible defensive harming is characterized in terms of liability. When I describe a person as liable to a defensive harm, I mean that she lacks a right against suffering that harm because she has forfeited that right by behaving in a particular way. On my account of liability, a person can be liable to defensive harm only if she is morally responsible for a threat of unjust harm. I’ll treat this condition as constant when comparing accounts of liability in this chapter, since my interest here is in the relationship between a person’s liability to defensive harm and the necessity of harming her in order to avert a threat.
Consider Lucky Escape:
Lucky Escape
Murderer is shooting at Victim to try to kill him because he dislikes Victim. He chases Victim to the edge of a cliff. Unbeknown to Murderer, Victim has both a gun and a parachute. He can thus save his own life by either (1) jumping to safety, using no force against Murderer, or (2) shooting and killing Murderer. Victim is a skilled parachutist, and jumping is not dangerous for him.
Two questions arising from Lucky Escape will concern us here. The first is whether Victim will wrong Murderer if he kills him. The second is whether Murderer may employ counterdefense against Victim if Victim chooses to use force against Murderer.
Those holding what I will call internalist accounts of liability to defensive harm argue that one can be liable on grounds of defense only to harms that are necessary for averting a threat. Jeff McMahan is an internalist, holding that “the assignment of liability is governed by a requirement of necessity. If harming a person is unnecessary for the achievement of a relevant type of goal, that person cannot be liable to be harmed.”
 According to McMahan, one reason why noncombatants in war are generally not liable to attack—even if they are morally responsible for unjust threats—is that attacking them is generally unlikely to be an effective means of averting those threats.
If we understand necessity as enjoining defenders to use “the least harmful means available to them” for averting a threat, then it looks like Victim will violate the necessity constraint if he kills Murderer when he could have avoided the threat to his life without anyone’s being harmed. Since one can be liable only to necessary harms on the internalist account, killing Murderer unnecessarily inflicts a harm to which Murderer is not liable, and therefore wrongs Murderer. Absent some other justification for killing Murderer, Victim’s killing of Murderer will also be all-things-considered impermissible.
Externalist accounts of liability hold, in contrast, that necessity is not internal to liability. On a standard externalist account, Murderer’s liability is determined solely by backwards-looking considerations, such as whether Murderer is morally responsible for a proportionate unjust threat. Whether Murderer bears such responsibility is determined independently of the necessity of harming him to avert that threat, and necessity is therefore irrelevant to liability. Externalists still endorse necessity as a constraint on the overall permissibility of inflicting defensive harm. Killing Murderer would be wrong. But it would not wrong Murderer, since Murderer lacks a right against being killed.
1.2 The Argument
In section 2, I explore the different implications of internalism and externalism. The most important implication concerns Murderer’s right of counterdefense against Victim. I argue that thinking about a different sort of unnecessary harming that I call insufficient force can help us understand Murderer’s moral status in Lucky Escape. Insufficient force is force used against an attacker that the victim knows will not be enough to even mitigate the threat. It seems that, at least sometimes, such insufficient harms do not wrong the attacker. Firth and Quong argue that an attacker’s apparent liability to these seemingly unnecessary harms undermines internalism and supports externalism.
I argue that Firth and Quong’s account is mistaken. Defensive harms are harms that are capable of averting a threat. If a harm cannot avert a threat, which is what Firth and Quong claim about these cases, then an account of liability to defensive harm should not sanction inflicting that harm. And yet their account does sanction inflicting such harms, even though they believe that the harms are not defensive. In addition, their view does not distinguish between the seemingly unnecessary harming of culpable attackers, such as Murderer, and the seemingly unnecessary harming of merely morally responsible attackers, who might, for example, threaten only as a result of duress. Yet unnecessarily harming a merely morally responsible attacker seems morally much worse than unnecessarily harming Murderer.
As an alternative externalist view, I propose what I call proportionate-means externalism. This view holds that one can be liable to more than the least harmful means of averting a threat. But it also recognizes that only instrumental harms—that is, harms that are capable of averting a threat—can count as defensive. As such, only these harms can be captured by an account of liability to defensive harm.
However, I also argue that in cases involving culpable attackers, seemingly ineffective harms can actually count as a means of defense—but as defense of the victim’s honor or moral standing, not her physical integrity. The upshot is that an attacker can be liable to these harms even when they do nothing to avert the physical threat. This supports our intuitions in such cases without severing the link between liability and defensive harm. But if a culpable attacker is liable to honor-defending harms, this must be true not only in cases of ineffective defense, but also in cases such as Lucky Escape, where harm is effective but nonetheless unnecessary because it is not the least harmful means. I argue that this observation should inform our understanding of Murderer’s liability and his right to counterdefense.
2 The Importance of Liability
I have suggested that in Lucky Escape, both internalism and externalism deem it all-things-considered impermissible for Victim to kill Murderer. So why does this difference in our accounts of liability matter, if it does not determine what Victim may do in self-defense?
Liability has implications for at least three important issues. The first concerns Murderer’s right to compensation. Typically, if one inflicts harm upon a nonliable person, that person is entitled to compensation for the harm she suffers. So, if Murderer is not liable to defensive harm, but Victim nonetheless inflicts harm upon him, Murderer seems to have a claim that Victim should compensate him.
A second implication of the internalism/externalism debate concerns the purposes for which a person who poses a threat may be harmed. The role we grant to necessity can determine whether we adopt either a narrow or a broad view of liability. A person is narrowly liable to be harmed if she is liable to be harmed only to avert the particular unjust threat for which she is responsible. A person is broadly liable to be harmed if, once she is morally responsible for posing an unjust threat, she is liable to harm to avert any unjust threat, provided the harm we inflict upon her is proportionate to the threat for which she is responsible.
To see why this distinction matters, consider Alley:
Alley
Roof Shooter is shooting at Victim from the roof, maliciously trying to kill him. In an independent (but simultaneous) attack, Better Shooter is shooting through a basement window at innocent Victim. Victim can hide from Roof Shooter’s bullets, but not from Better Shooter’s bullets. However, he can shoot Roof Shooter, whose body will then fall from the roof and block Better Shooter’s line of fire, saving Victim’s life.
 
The narrow view of liability holds that Roof Shooter is liable only to harm that averts the particular threat for which he is responsible. Since he’s not responsible for Better Shooter’s attack, Roof Shooter is not liable to be killed to avert it (even if killing him is necessary to avert it). But the broad view of liability holds that Roof Shooter can be liable to be killed so that he blocks Better Shooter’s line of fire. Once he is liable to be defensively killed by Victim, Victim can kill him in defense against another threat to his life.

Internalist accounts are neutral between narrow and broad liability. Internalism requires that a harm be necessary for averting a threat—they needn’t say that it must avert the very same threat for which the target is responsible.

In contrast, the standard externalist account I’ve described above—which determines liability exclusively on the basis of backwards-looking features—is compatible only with broad liability. Since Roof Shooter can, on this account, be liable to be killed even if killing her serves no purpose, she can surely be liable to be killed for any purpose—as on the broad view. But if one doesn’t tie liability to averting a threat at all—as on the backwards externalist account—then one cannot tie it to averting a particular threat, which is what the narrow view of liability requires. If, in order to be liable to be killed, the target of force must be morally responsible for the particular threat one is trying to avert, this will entail that she can be liable to be killed only if killing her aims at trying to avert a threat. The narrow view of liability doesn’t require necessity—that force aims at averting a threat doesn’t mean that it’s the least harmful means of averting it. But it does require instrumentality—that the force be a means of averting a threat. This makes it incompatible with backwards externalism. Thus, the role we grant to necessity in determining liability might have implications for the range of ends for which a person can be liable to harm that are significant in both self-defense and war. I will not defend either the narrow or broad account here, but merely note the potential importance of this debate, and that adopting a backwards externalist view seems to rule out adopting the narrow account of liability.
Third, one is typically permitted to defend oneself against the infliction of a harm to which one is not liable. So, Murderer’s liability may be crucial to the question of what he may do to Victim should Victim use defensive force against him. If he is not liable to harm, he may be permitted to harm Victim in counterdefense. So it’s possible, on the internalist view, that by wrongly trying to kill Victim in circumstances where Victim is able to escape, Murderer acquires a moral permission to kill Victim if Victim uses even proportionate force against him. This, in turn, could ground a permission or even an obligation for third parties to assist Murderer. This is pretty counterintuitive, and it’s the issue to which I will devote most attention in this chapter.
3 Insufficiency Cases
Lucky Escape illustrates one type of necessity problem: it is a case in which force is not the least harmful means of avoiding a threat. A different type of necessity problem involves the use of force that is unnecessary because it is insufficient to avert the threat the victim faces, and yet it is the maximum amount of force the victim has at her disposal. Firth and Quong explore the problem of insufficient force with the following case, Rape, arguing that such cases undermine the internalist view.
Rape
Eric is in the midst of culpably raping Fran. Eric is much bigger and stronger than Fran, and consequently there is nothing she can do to stop him from continuing to rape her. While being raped, Fran tries to resist and in doing so threatens to break Eric’s wrist, thought this will do nothing to stop the rape from occurring. The only way Eric can stop Fran breaking his wrist is to quickly break her wrist first.

It might seem that we should call breaking Eric’s wrist necessary but not sufficient. But this would be to misunderstand the nature of the necessity condition in self-defense. As I described above, necessity enjoins defenders to use the least harmful means of averting a threat. Suzanne Uniacke has therefore argued that a harm that has no prospect of averting a threat cannot count as necessary defense because it is not a means at all.
 Thus, it looks like the moderate harm Fran can inflict fails the necessity condition. I want to say something stronger: that harms that cannot avert a threat simply fail to be defensive altogether. The following case can help us see how defensive action and defensive harm can come apart.
Roulette
Bully points a gun at Victim’s head and credibly threatens to pull the trigger. Unbeknown to Victim, the gun is not loaded. Victim can stop Bully from pulling the trigger only by killing Bully.
If the gun is unloaded, killing Bully cannot avert a threat to Victim (because there is no threat) and thus to kill Bully is not to inflict a defensive harm. But Victim can still be sensibly said to be acting in self-defense when he kills Bully, believing as he does that killing Bully will avert a threat to his life. I suggest, then, that for an agent to count as acting in self-defense, she must believe that her action has some chance of averting a threat. But for a harm to count as defensive, it must be capable of averting a threat.
Given this, I think we have to reject standard externalist accounts that focus solely on backwards-looking features such as moral responsibility for an unjust threat. These accounts not only sever the link between liability and necessity, but between liability to defensive harm and defensive harm. I thus propose a new kind of externalist account that I will call proportionate-means externalism.
 On this account, necessity is still external to liability, acting as a constraint on overall permissibility. But proportionate-means externalism recognizes that liability to defensive harm must be liability only to instrumental harms. One can be liable to harm that is not the least harmful means of averting a threat, but it must be a means of averting a threat. Harms that cannot avert threats are not defensive harms, and our account of liability to defensive harm should not show people to be liable to nondefensive harms.
Firth and Quong say that, according to internalism, the fact that breaking Eric’s wrist “stands no chance” of averting the rape, Eric cannot be liable to it. Thus, internalism must permit Eric to defend himself against the infliction of the broken wrist by breaking Fran’s wrist first. As Firth and Quong say, that is a very counterintuitive result. A natural response to this kind of puzzle is to say that Eric is liable to punitive harm, and that Fran is thus permitted to break his wrist on those grounds. But Firth and Quong argue that this isn’t good enough—the correct account of liability to defensive harm should itself contain the resources to avoid permitting Eric to break Fran’s wrist. It shouldn’t need to be supplemented by thoughts about punishment or other justifications for harming.
I think Firth and Quong are right that the infliction of these kinds of harm is to be justified as defense. But they’re wrong to focus on defense against the physical harm of the rape. As I will argue in section 5, the best explanation of Rape is that Eric is liable not only to harms that can prevent the rape, but also to harms that defend Fran’s moral standing.
 My objection to Firth and Quong’s view is thus more nuanced than that which I previously advanced.
 The problem is that even though they do not think that harming Eric is defensive—Fran knows that breaking Eric’s wrist will do nothing at all in terms of mitigating the rape—they nonetheless think that an account of liability to defensive harm can and ought to sanction harming him. I think this is a mistake: if a harm is genuinely incapable of averting a threat, then it should not be sanctioned by an account of liability to defensive harm. But they are also mistaken to overlook the possibility that breaking Eric’s wrist is defensive even if it doesn’t mitigate the rape. I think the harm to Eric is capable of averting a threat: breaking his wrist defends Fran’s moral standing, and the defense of that good can be captured by accounts of liability to defensive harm.
4 Against Punitive Justifications for Harming
Many people’s intuitive reaction to cases such as Rape is probably to think that Fran may break Eric’s wrist because Eric is liable to punitive harm. There is, we might think, a clear sense in which Eric deserves to suffer that makes it very hard for us to condemn Fran for breaking his wrist, or permit Eric to try to harmfully defend himself. Relatedly, we might think that part of what justifies harming Eric is the deterrent value of doing so. Even if harming Eric can’t fend off his attack, it may be that other potential rapists are discouraged from carrying out attacks if they know that rape victims tend to inflict harms on their attackers.
But although punishment is the most the most obvious candidate justification for harming Eric, I think it fails to provide a satisfactory basis for inflicting harm in the cases under discussion. The main reason for this is that a punishment-based justification will permit what I will call deferred harming—that is, harming that takes place once the attacker no longer poses a threat. For example, consider Late Rape.
Late Rape
On Monday, Eric rapes Fran. Fran inflicts no harms upon Eric during the rape. On Tuesday, Fran sees Eric in a bar, having a drink. Fran breaks Eric’s wrist.
Whether Fran is permitted to break Eric’s wrist, and whether Eric can fight back, will depend on whether the justification for harming Eric that seems to obtain in Rape still obtains the next day when (let’s assume) Eric no longer poses a threat to Fran or anyone else. If it is his liability to punishment that permits harming Eric in Rape, then it certainly looks like the deferred harming described in Late Rape is also permissible. Liability to punishment is triggered by engaging in wrongdoing, but persists once the wrongdoing has ceased.
Whilst I think most people’s intuitions will support the permissibility of Fran’s harming Eric during the rape, there is likely to be much less consensus about whether Eric then becomes liable to be harmed by Fran at any time after the rape, or at least until Eric is punished by the state. The permissibility of deferred harming is even less plausible, I think, in Lucky Escape: even if we think Victim is permitted to kill Murderer rather than use his parachute whilst Murderer is trying to kill him, it seems much less plausible that Victim may use his parachute and then kill Murderer a week later on punitive grounds. Of course, this is probably in part because Murderer hasn’t killed Victim: he’s guilty only of attempted murder. Perhaps once the threat has ceased, what it’s proportionate to do to Murderer decreases. But attempted murder is still a very serious wrong, and so Murderer should still be liable to some significant harm at Victim’s hands if it’s punishment that’s doing the justificatory work here. And, this kind of justification also implies that if Murderer had succeeded in his attack and killed Victim, he would be liable to very significant punitive harm at the hands of third parties. But it doesn’t seem permissible for Victim’s brother to hunt Murderer down and kill him or seriously harm him once Murderer has killed Victim. We might partially excuse such behavior, but we would not think it a permissible killing.
To permit victims to use force against their attackers on punitive grounds whilst a threat is ongoing, but then prohibit their doing so once the threat has ceased, we would have to hold that the reasons that apply to victims to let the state punish attackers somehow get stronger once the threat has ended. But it’s hard to see why this would be the case—unlike defensive action, there’s typically no urgency about punitive measures that would make those reasons weaker during the attacker and stronger afterwards. If we do not think that Murderer and Eric are liable to suffer deferred harm at the hands of their victims, we will need to reject punishment as the source of a liability to nondefensive harm.
5
5.1 Honor-Defending Harms

I think that the best way to explain the permissibility of harming Eric in Rape is to invoke something like what Daniel Statman has called “honor-asserting” harms. Statman argues that defending honor (or, as I’ll call it, moral standing) can ground a person’s right to inflict harm on an aggressor, even if this will not avert the rape:
We realize that, in the eyes of the aggressor, we are just items to be used, mere objects. Given the power of the aggressor and his ability to force his will upon us, we fear that by doing so he will quite literally degrade us. We feel that we must protect not only our body or our property but our selves. . . . To reaffirm our honor in the face of such threats, we need more than abstract thoughts such as “I’m proud to be who I am, and nobody can diminish my inner sense of worth.” Concrete acts of resistance are needed in order to communicate to the aggressor, to ourselves, and to an actual or potential audience that we are not just passive objects to be trodden upon. By carrying out such acts, we reaffirm or protect our honor. (669)
To be clear: Statman’s claim is not that victims lack honor in the sense of being shamed by the attack. Rather, his claim is that victims of aggression are subject to two threats: the primary threat (for example, a threatened rape or killing) and a parasitical threat to their honor. Victims are treated in a way that involves the attacker’s refusing to recognize their moral status—a harm that is related to, but distinct from, any physical harm being visited upon her. Barbara Herman, in her exploration of possible Kantian justifications of self-defense, similarly suggests that what makes it permissible to resist an attack is that an attacker’s maxim (in the Kantian sense) “involves . . . the discounting of my agency. The aggressor would use me (take my life) for his purposes. This is what I resist and claim moral title to refuse . . . it is not the fact of death but the death as a means to the aggressor’s purposes that gives moral title to resistance and self-defense.”

The moral standing-based justification for harming is appealing because it captures our sense that victims need not be passive in the face of attacks that they cannot avert. The scope of the justification is also likely to be restricted to culpable aggressors, which strikes me as something important that is neglected by both Firth and Quong’s pluralism and by internalism. Contrast killing Murderer in Lucky Escape with killing minimally morally responsible threats such as Resident in Evil Twin:
Evil Twin
Victim breaks down in a remote area. He knocks on the door of an isolated farm to ask to use the phone. Unbeknown to him, his identical twin brother has committed a series of gruesome murders and is thought to be hiding out in just this area. Warnings have been issued to local residents. When Resident opens the door, she thinks Victim is the violent murderer come to kill her and tries to shoot him. Victim can shoot Resident before she shoots him.

Let’s assume for the sake of argument that Resident is morally responsible for the unjust threat she poses to Victim.
 Unnecessarily killing either Murderer or Resident is clearly—but equally—wrong on the internalist view, since neither is liable to unnecessary harm.
Killing either Murderer or Resident is also wrong on Firth and Quong’s pluralist account, which combines externalism with a humanitarian duty to aid when one can do so at a low cost to oneself. According to this view, even when a person forfeits her right not to be killed by being morally responsible for an unjust threat, she retains a general humanitarian right to be aided when aiding her will impose only a low cost on others. From this right to be aided when the cost of aiding is low, we can derive a right not to be harmed when the cost of not harming is low.
So, a person who lacks a right not to be killed is only partly liable to be killed as a result. To be fully liable, such that killing them in no way wrongs them, they must also lack a right to this kind of basic humanitarian consideration. In cases where Victim can refrain from killing Murderer at only a low cost to himself, he violates Murderer’s humanitarian rights if he nonetheless kills him. This captures Firth and Quong’s view that Victim wrongs Murderer by killing him unnecessarily. But they argue that it also limits what Murderer can do to Victim if Victim uses force against him: “by breaching a low-cost duty such as the humanitarian duty, one becomes liable to only a low degree of force because this duty is only a duty to bear a low degree of cost.”
 So, if Victim tries to kill Murderer, Murderer can use some force to try to stop him, but only a pretty moderate amount, because any more would exceed Victim’s liability.
But neither internalism nor pluralism captures the fact that unnecessarily killing Resident seems much worse than killing Murderer. If Victim can just jump off Resident’s porch, getting out of her line of fire, it seems very bad indeed if he kills Resident instead (assuming that he realizes that she’s made a pretty reasonable mistake). Certainly, it seems much worse than killing Murderer, who is a fully culpable aggressor.

Firth and Quong’s humanitarian duty is sensitive to the cost to Victim of refraining from killing a person. But it isn’t sensitive to the worseness of killing Resident compared to killing Murderer, as long as the cost to Victim of refraining from killing either is the same. The cost one has to bear to fulfill one’s humanitarian duty is a fixed cost, being grounded in “urgent need and not by appeal . . . to responsible choices.”
 It is thus explicitly insensitive to a person’s culpability or lack thereof. There’s no requirement that Victim bear more of a cost to avoid killing a person who is only minimally morally responsible for posing a threat.
This means that, as well as being unable to capture the moral worseness of certain killings, there will be cases in which the pluralist account holds that killing Resident is permissible when (it seems to me) killing her is impermissible. Even if he’ll break his leg if he jumps off the porch, I think Victim ought to do that rather than kill Resident. Assuming that a broken leg counts as a serious cost, Firth and Quong’s humanitarian duty has no purchase in these cases since that duty requires that Victim bear only a low cost to fulfill it.
 Given this, they cannot deem killing Resident impermissible in this case.
The notion of defending moral standing is helpful here. Those who pose unjust threats because, for example, they mistakenly believe that Victim is trying to kill them do not threaten Victim’s moral standing in the way that a culpable attacker such as Murderer does.
 Murderer is trying to kill Victim simply because he dislikes him. In contrast, Resident in Evil Twin is correct about the sorts of reason that justify trying to harm someone. If Victim really were trying to kill her, she’d be permitted to kill him. Thus, her threatening of Victim doesn’t demonstrate some inappropriate lack of regard for him, and therefore the threat that Resident poses to Victim’s life doesn’t simultaneously threaten his moral standing. But I think Statman’s account of this justification for harming needs some improvement. In what follows, I defend a revised version of Statman’s account and explain its implications for internalist and proportionate means accounts.
5.2 Honor and Proportionality
Statman argues that the proportionality of the force that assertion of moral standing justifies in cases such as Rape is determined by the seriousness of the primary threat posed by the attacker.
 This solves the problem that an moral standing-based account might justify, for example, a person’s very harmfully defending her moral standing against some mild unwanted touching. What is proportionate for defending her moral standing in this case is limited by what is proportionate to avert the touching. But it will allow Fran to use very harmful means to assert her moral standing in Rape. Assuming that lethal force is a proportionate response to rape, harms up to lethal force—for example, permanent paralysis or blindness—will be proportionate for defending the parasitic threat to her moral standing.
Statman doesn’t regard this as an objection to his view: on the contrary, he thinks that what we are seeking to explain is the permissibility of, for example, a rape victim’s killing two of five attackers even though she knows that this will not prevent her being raped by the others. A moral theory that prohibited such killings would, he says, demand “submission to evil and passivity in the face of wickedness.”
 But I suspect that many people who think that Fran is permitted to break Eric’s wrist in Rape might nonetheless be reluctant to permit Fran to very seriously harm Eric—perhaps to blind or paralyze him—when she knows that doing so will do nothing to mitigate the rape.
Why is Statman not troubled by this implication of his view? I think the answer lies in the fact that Statman develops his account in the context of defense against multiple attackers, where killing some of the attackers does not ultimately save the victim from harm. His central cases are that of a rape victim who can kill only two of five attackers, John Wayne’s killing two of five people who are trying to kill him, and the Warsaw ghetto uprising. Requiring capitulation in these cases does indeed seem to be, as Statman claims, a reductio of a moral theory of self-defense.

 But I don’t think any plausible account of self-defense—including those based upon the accounts of liability to defensive harm that are under discussion here—would prohibit these killings.
What theories of permissible defense are looking to explain is what we may do to individuals who endanger us. A rape victim who kills two of her five attackers might not thereby prevent the others from wronging her, but she does prevent those two men from wronging her. She averts any threat that they pose, even if other threats persist. It seems to me that such killings are permissible even if, for example, the two people whom she kills were never planning to rape her themselves but only to keep watch or hold her down whilst she is raped by another member of the group (perhaps these are the only two of the five at whom she has a clear shot). Lethal force is a proportionate response to these contributions to a serious wrong such as rape, and thus killing the two men is a proportionate and (let’s assume) necessary way of preventing them from performing these wrongs. The same goes for the John Wayne case: Wayne might not prevent other people from killing him by killing two of his attackers, but he prevents those men from killing him. There’s no reason to think that the targets are not liable to be killed and that such killings could not be all-things-considered permissible on most accounts of self-defense. Such accounts don’t typically demand that one’s defense be necessary for making oneself better off overall, but only necessary for averting a threat. I may, for example, kill a (culpable) person who will otherwise kill me even if I’m certain to die of an illness the next day.
Statman’s mischaracterization of the problem is important not only because it both fails to illustrate the puzzle of unnecessary (or in his terms, unsuccessful) defense with which he’s supposed to be dealing and misrepresents what theories of self-defense say about such cases. His use of these cases also lends credence to his claim that killing can be a proportionate defense of moral standing. If we present these as cases of unnecessary defense against physical threats, and combine that with our intuition that the killings are nonetheless permissible, this supports Statman’s conclusion that killing is a proportionate response to threats to moral standing. But, as I’ve argued, these are not really cases of unnecessary defense at all. That killing is proportionate in these cases cannot, therefore, show that it’s proportionate to kill to defend moral standing.
Once we suppose that harming the attacker does not avert or mitigate the primary threat that he poses, as we do in the Eric and Fran Rape case that I have been discussing, we get a genuine case of unnecessary defense. But now it’s much less clear that very harmful measures are justified for the defense of moral standing alone. May Fran really permanently paralyze or blind Eric when this will not even mitigate the rape? I do not think that she may.
I agree with Statman that the proportionality of defense of moral standing is sensitive to the seriousness of the primary threat. The gravity of the threat to moral standing is likely to increase as the seriousness of the primary threat increases, because a threat to moral standing is about the wrongness of thinking that one may do this sort of thing to one’s victim.
 The worse that one is treating one’s victim in terms of the primary threat, the more one denies her status as a person deserving of certain sort of consideration. Thinking that you are the sort of thing that I can slap because I feel like slapping you is not as significant a threat to your moral standing as thinking that you are the sort of thing I can rape or kill or seriously assault because I feel like raping, killing, or seriously assaulting you.
But even though the threat to moral standing increases the more serious the primary threat becomes, this does not entail that the threat to moral standing is as bad as the primary threat, and that therefore whatever is proportionate in warding off the primary threat must also be proportionate in averting the threat to moral standing. The wrongness of being treated as the sort of thing that may be subjected to a harm is not the same (and is not as bad) as being subjected to that harm. This partly explains the difference in punishment between inchoate and completed crimes: it’s very bad when I treat you as someone whom I’m permitted to kill because I don’t like you, but it’s not as bad as actually killing you because I don’t like you. There is, therefore, a limit to what defense of moral standing alone can justify, even where the threat to moral standing is at the most serious end of the scale.
As always when judging proportionate harms, it’s hard to say exactly what the defense of a particular good warrants—especially when it’s an intangible good such as moral standing. But it seems to me that a moderate harm like a broken wrist falls below the threshold, and that very serious harms such as blindness, death, or paralysis fall above it. Whilst moral standing in the sense under discussion here is important, it is not as important as not being raped or killed, and its defense does not justify the infliction of very serious harms.
It’s also likely that anything beyond moderate harm would not be necessary for defending one’s moral standing. When we think about what it is that such harms try to convey—a refusal to be passive, a refusal to be complicit, a means of asserting oneself as a person worthy of better treatment—it seems that even in the face of a serious threat to one’s moral standing such as that present during rape, inflicting a moderate harm upon one’s attacker (a broken limb, for example) would suffice to manifest such an attitude, which is what constitutes the defense of one’s moral standing.
5.3 Deferred Harming
Can the moral standing-based justification avoid sanctioning deferred harming? Statman seems to think that it cannot: “Unlike the defense of life, in which Victim must act before the threat materializes, acts to restore Victim’s honor can take place afterward . . . it might never be too late to get even.”
 Absent institution-preserving reasons, Statman suggests that there might be no way to limit the time frame in which victims can harm their attackers.

But I think this is too quick. Statman is somewhat ambiguous about whether the harms that he is trying to justify “defend” or “protect” honor, or “reassert” or “restore” honor (see, for example, the passage quoted in section 5.1 above). But the view is most plausible when it is conceived of as defense against a threat to moral standing rather than an attempt to restore moral standing ex post. Statman says that the threat to moral standing is parasitical on the primary threat. If we take this to mean that the moral standing-based justification for harming supervenes upon the existence of the primary threat, this entails that once the primary, physical threat is over, the threat to moral standing (notice: not the harm to moral standing) is also over. Once the threat to moral standing has ceased to exist, there is nothing that the victim can do to avert that threat to her moral standing. Thus, neither the proportionate-means account nor the internalist account that endorses this kind of justification will deem an attacker liable to physical harm ex post.
The attacker can, of course, still be liable to other, nonphysical methods of ex post restoration. Why only nonphysical methods? Well, it is generally preferable that people avoid unjust harms rather than suffer such harms and be compensated later. Even if giving me a certain amount of money fully compensates me for a broken leg, there’s nothing odd or irrational about my preferring that you not break my leg in the first place. And since we might think that there are some harms that cannot be fully compensated, there will be many cases in which it’s morally better that harm be avoided rather than suffered and partially compensated later on. Thus, if a victim can defend herself against a threat to her moral standing—that is, if she can prevent her standing’s being compromised in the first place—this is better than giving her access to restorative measures later on.
This gives us a reason to allow a victim to physically defend her moral standing whilst denying her a permission to physically harm her attacker later on, because such harming is justified only when it achieves the good of averting or mitigating the threat, not the lesser good of restoration ex post. Contra Statman, then, we need not sanction deferred physical harming if we take defense (and not restoration) of moral standing to justify harms that cannot avert the primary threat.
6 Counterdefense
Once we factor in the moral standing-defending harms to which a culpable aggressor is liable, we can see why a culpable aggressor may not defend herself against some harms that her victim inflicts. If Victim tries to break Murderer’s leg in Lucky Escape, Murderer might well be liable to such a harm as defense of moral standing. But I think we can also see why Murderer may not kill Victim if Victim tries to kill Murderer. Since culpable attackers are liable to some harm as a means of Victim’s defending his moral standing, not all of the harm that Victim inflicts in killing Murderer breaches his duty not to inflict unnecessary harm. Since Murderer poses a lethal threat, it will be proportionate for Victim to inflict quite significant harm to defend his moral standing.
On the proportionate means account, then, Murderer will be liable to a substantial component of the lethal harm Victim inflicts. Whilst Murderer may inflict some defensive harm on Victim to prevent the remaining, unnecessary harm, he may not use lethal force against him. The amount of force that it’s proportionate for Murderer to use is determined by reference to the amount of unnecessary harm that Victim will inflict, not the total harm that Victim inflicts. Once we subtract the harm that Murderer is liable to as an moral standing-defending harm, the remaining unnecessary harm will not permit a lethal response from Murderer. Only less than lethal harm will be a proportionate response.
However, internalists might have a problem here if a victim has various ways of defending her honor, because her attacker can be liable to only the least harmful of those means. If she uses more than the least harmful means, they’re faced with the original problem of whether and how the attacker could be required to suffer such harms. But on the proportionate-means account, the attacker will be liable to any proportionate means of defending moral standing. Thus, choosing more than the least harmful means will not wrong the attacker.
Moreover, as Statman argues, such harms don’t seem to raise the kind of success concerns that we encounter when thinking about defense against physical threats. We don’t have the problem that, for example, Fran might inflict harm on Eric and somehow this would fail to avert the threat to her moral standing, as it might fail to avert the rape. This is because it is in part the trying that defends moral standing, and thus “such actions necessarily succeed . . . in achieving their goal.”
 And, successfully averting the primary threat is also a way of averting a parasitic threat to one’s moral standing. Thus, if Fran were able to fend off the rape, she would thereby fend off the threat to her moral standing. The account does not, therefore, justify the inflicting of additional harms when there has been successful defense against the primary threat.
7 Conclusion
The proportionate-means account of liability to defensive harm holds that one can be liable to harms only if they are instrumental in averting a threat. Thus, whilst a person may be liable to more than the least harmful means of averting a threat, she cannot be liable on grounds of defense to harm that is not a means of averting a threat at all. This contrasts with Joanna Firth and Jonathan Quong’s externalist account of liability, which holds that one can be liable to harms that are not a means of averting a threat at all. It also contrasts with the internalist view that one can be liable only to the least harmful means of averting a threat.

I have argued that the permissibility of a victim’s using force against an attacker in cases such as Lucky Escape and Rape is explained by the fact that such force can defend the victim’s moral standing. I suggested that this explanation avoids the problem of sanctioning deferred harming that arises if we try to offer a punitive justification for inflicting such harms. However, I rejected Daniel Statman’s claim that one may inflict as much harm to defend moral standing as one may inflict to avert the physical threat. Whilst victims may cause some harm in defence of their moral standing in cases such as Rape, they may not inflict very serious or lethal harms. 
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